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ESTATE ADMINISTRATION AND THE PUBLIC GUARDIAN AND TRUSTEE 
 

I. INTRODUCTION 

The involvement of minor or incapable adult beneficiaries or intestate successors in the 
probate and estate administration process can turn seemingly straightforward estates into 
complex and time-consuming endeavours. Among other complicating factors, executors and 
administrators must often involve the Public Guardian and Trustee of British Columbia (the 
“PGT”), which presents its own unique set of challenges. Not only must they work their way 
through a labyrinth of different statutory provisions to determine if (and when) to involve the 
PGT, but they must effectively communicate with the PGT’s representatives and satisfy their 
legitimate insistence that those under a legal disability are adequately protected. If the 
personal representative and/or the solicitor for the estate do not have an adequate 
understanding of the legislation and the PGT’s driving concerns, much unnecessary time, 
energy, and money will be spent before the estate is fully administered.  

Similarly, the absence of a suitable family member, beneficiary, or other person willing to act as 
personal representative can stall the administration of an estate and create significant 
problems for would-be beneficiaries, intestate heirs, or creditors. In these situations, it is 
helpful to know when involving the PGT to take control might be beneficial to all the interested 
parties.   

The purpose of this paper is to help personal representatives and their counsel, and other 
individuals interested in an estate, identify early on in the probate and administration process 
when the PGT should or must be involved, and to provide some practical guidance on how to 
communicate with the PGT and recognize and address its concerns in an efficient manner.  

II. WHEN MUST (OR SHOULD) THE PGT BE NOTIFIED? 

There are various stages in the probate and estate administration process when the personal 
representative must notify and involve the PGT. There are other stages when PGT involvement 
is unnecessary. Knowing when to involve the PGT is not necessarily intuitive and is dictated 
(almost) entirely by various different statutory provisions.  

1. Application for Estate Grant  

Section 121 of the Wills, Estates and Succession Act (“WESA”)1 and Supreme Court Civil Rule 
(“SCCR”)2 25-2 govern the parties to whom an applicant for an estate grant must provide notice 
of the application (i.e. a copy of Form P1).  

 

1 S.B.C. 2009, c. 13 
2 B.C. Reg. 168/2009 
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SCCR 25-2(8) provides that if a person to whom notice must be provided is a minor, notice must 
be provided to the minor’s parent(s) and the PGT. Despite this Rule, the PGT does not need to 
be notified if: 

(a) the intended applicant is an executor or alternate executor of the deceased’s 
estate; 

(b) the minor is not a spouse or child of the deceased; and 

(c) the deceased’s will 

(i) creates a trust for the interest of the minor in the estate; and 

(ii) appoints a trustee for that trust.  

SCCR 25-2(11) provides that if any person entitled to notice is or may be mentally incompetent, 
notice must be provided to the PGT and, if applicable, the person’s committee.   

If notice is required under either SCCR 25-2(8) or (11), the applicant must also deliver the 
following information to the PGT (SCCR 25-2(13)): 

(a) the name of every other person to whom notice is required to be delivered 
under subrule (8) or (11), and 

(b) the most recent of each of the following that is known to the intended applicant 
about each of those persons: 

(i) the person's residential address, inside or outside British Columbia; 

(ii) the person's postal address, inside or outside British Columbia; 

(iii) the person's e-mail address; 

(iv) the person's fax number. 

If notice has been given to the PGT in accordance with the foregoing provisions, the court must 
not issue the representation grant unless the applicant provides the court with the written 
comments of the PGT, or the court is satisfied that it is necessary or appropriate to issue the 
representation grant before PGT gives written comments (WESA, s. 124(1)).  

The applicant must also provide the PGT with a copy of the representation grant within 45 days 
after it is issued (WESA, s. 124(2)).   

2. Passing of Accounts 

The PGT does not have statutory authority to review the accounts of executors or 
administrators on behalf of minor or incapable adult beneficiaries (unless the PGT is property 
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guardian, committee, or has been ordered to do so by the court). Likewise, the PGT has no 
authority to waive a passing of estate accounts.  

If the approval of an incapable adult is sought and a committee has been appointed, the 
committee does have statutory authority to approve the accounts (Patients Property Act, s. 
15(1)). 3 

Accordingly, when there are minor and/or incapable adult (with no committee) beneficiaries, 
the executor or administrator must formally pass their accounts and seek an order from the 
court discharging them as personal representative.  

Tip: It is often helpful to have the minor’s parent or guardian review the accounts prior to the 
application to pass the accounts. Assuming the parent or guardian is not in a conflict of interest 
(and assuming the adult beneficiaries have approved the accounts), their approval will make it 
more likely that the court will approve the accounts on a summary basis under SCCR 25-
13(3)(a).  

3. Minors as estate and life insurance beneficiaries 

If a minor is an intestate successor, or if a will-maker does not name a trustee for a minor’s 
interest in an estate, the executor or administrator must pay or transfer the minor's interest in 
the estate to the PGT in trust for the minor: WESA, s. 153. 

Likewise, if insurance money is payable to a minor under age 18 and no trustee is named, the 
funds are payable to the PGT to hold as trustee: Insurance Act, s. 88(1)(a).4 

4. Wills variation claims 

Notice of Proceedings  

Wills variation proceedings are governed by Division 6 of the WESA. Section 61(1)(c) provides 
that if the will-maker had minor children, or if the spouse or a child of the will-maker is mentally 
incapable, the court must not hear a wills variation proceeding unless a copy on the Notice of 
Civil Claim has been served on the PGT. Once served, the PGT is entitled to appear, to be heard 
and to any costs that the court orders (WESA, s. 61(3)).  

There is no statutory requirement to notify or serve the PGT when there are minor or incapable 
adult defendants who are not the will-maker’s spouse or child. Of course, those defendants 
would still need to be represented by a litigation guardian.  

 

3 RSBC 1996, c. 349 
4 RSBC 2012, c. 1 
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When the PGT receives notice of an action filed under the WESA, it makes inquiries to ensure 
that:  

• the relevant parties are properly named in the pleadings;  
 

• for minors, they have independent litigation guardians; 
 

• for incapable adults, they are represented by a committee, power of attorney, or other 
representative; and 
 

• the litigation guardians are acting by a lawyer as required by SCCR 20-2(4).5 

Settlement 

The situation with minors is different. When there are minor or mentally incapable adult (with 
no committee appointed) parties to a wills variation proceeding, the court must approve any 
settlement reached among the parties. Moreover, in asking for court approval of a settlement, 
there is authority that the parties must satisfy the court that there is a reasonable basis for the 
court to exercise its discretion under s. 60 of the WESA to vary the deceased’s will in 
accordance with the parties’ settlement. In other words, it is – on this authority – open for the 
court to refuse to approve the settlement if it is not satisfied that the will-maker did not make 
adequate provision for the applicant.6   

The PGT appears to treat settlements involving incapable adults differently than those involving 
minors. For incapable adults, the PGT’s comments and/or consent are not required7 and the 
PGT appears content to rely on SCCR 20-2(17), which requires court approval of any settlement 
of a claim brought by or on behalf of anyone with a legal disability.  

Despite there being no express statutory provision authorizing or requiring the PGT to provide 
comments on an application to approve a wills variation settlement involving a minor, it has 
become the common practice to obtain such comments in these circumstances. Accordingly, 
when the parties have agreed to a compromise (subject to court order), counsel should make a 
written settlement recommendation to the PGT, which should include the following 
information8: 

- a copy of the will and any other relevant testamentary papers; 
 

- a family tree showing all family members, including genders and birth dates; 

 

5 Public Guardian and Trustee Handbook, 4th ed. (online), Continuing Legal Education Society of BC, at 2.139 
and 3.109  
6 Behnke v. Behnke Estate, 1994 CanLII 2334, but see Section 6 below 
7 Public Guardian and Trustee Handbook, supra, at 2.126 
8 Public Guardian and Trustee Handbook, supra, at 3.110 
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- background facts relating to moral and legal obligations of the will-maker; 

 
- an outline of the proposed redistribution of estate and impact on any minor(s); 

 
- evidence about the parties’ financial circumstances, including any special needs 

justifying the proposed variation; 
 

- evidence about the distribution of assets passing outside the estate, if relevant; 
 

- an outline of the proposal for costs and the impact on any minor(s); 
 

- evidence about the reason the will-maker’s will was drafted as it was; 
 

- evidence about any other relevant issues, for example, earlier wills or testamentary 
capacity; and 
 

- applicable case law.   

It is unclear whether the PGT’s practice is to only provide its comments when it is served under 
s. 61(1)(c), or whether it will also provide comments when there are minor defendants named 
in the action other than the will-maker’s children.   

5. Variation of Trusts  

At common law, a trust may be varied without court approval by the vested or contingent 
beneficiaries of the trust, provided that they are all sui juris and that they all consent to the 
proposed variation. This principle is known as the rule in Saunders v. Vautier.9   

If any of the beneficiaries of the trust are minors, unascertained or unborn persons, or 
incapable adults, the common law rule does not apply and any party wishing to vary the trust 
must make an application to court pursuant to the Trust and Settlement Variation Act.10 The 
court must not approve a variation unless the carrying out of it appears to be for the benefit of 
that person.11  

If any of the beneficiaries are minors, unborn persons, or incapable adults, the PGT must be 
served with written notice of the application, together with a copy of the material filed in 
support, not less than ten days before the date of the application. The PGT is also entitled to 
appear and to be heard on the application and is entitled to any costs that the court orders.12 

 

9 Referring to Saunders v. Vautier (1841), 41 E.R. 482 (Ch. D.) 
10 RSBC 1996, c. 463   
11 Ibid., s. 2 
12 Ibid., ss. 3 and 5 
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The PGT generally provides comments on the proposed arrangement by letter, which is 
provided to the court for review. However, the PGT is not the representative of any incapable 
beneficiaries. Rather, it provides an independent review of the proposed variation for the 
assistance of the court.13 

6. Other estate litigation 

Absent an express statutory provision requiring the PGT’s involvement (such as those discussed 
above), there is no general requirement to involve the PGT in estate litigation concerning a 
minor or incapable adult.  

In terms of procedure and representation, SCCR 20-2 is a “complete code” for the 
commencement and conduct of proceedings for persons under legal disability.14 Its most basic 
requirements are that a proceeding brought by or against a person under legal disability must 
be started or defended by their litigation guardian, and that a litigation guardian must – unless 
it is the PGT itself – act through a lawyer.  

In terms of settlement agreements, outside personal injury claims brought on behalf of minors, 
the PGT has essentially no statutory role in approving settlements involving minors or incapable 
adults. Rather, the task of approving settlements is, with one minor exception (see below), left 
completely up to the court. 

For incapable adults for whom no committee has been appointed, the relevant provision is 
SCCR 20-2(17), which provides as follows:   

Unless an enactment otherwise provides, if a claim is made by or on behalf of a person 
under disability, no settlement, compromise, payment or acceptance of money paid into 
court, whenever entered into or made, so far as it relates to that person's claim, is binding 
without the approval of the court. 

Interestingly, a plain reading of this Rule suggests it only applies if the person under a legal 
disability is a plaintiff. That begs the question, how can litigants settle an action in which there 
are defendants under a legal disability? There is no clear answer, but SCCR 20-2(17) has been 
applied – without any analysis – to the approval of a settlement agreement involving an 
incapable defendant.15 

For minors, section 40(1.1) of the Infants Act16 is also relevant, as it gives the minor’s guardian 
the authority to make binding agreements on the minor’s behalf. If the agreement involves 
consideration of not greater than $10,000, the guardian can make the agreement if the PGT 
consents. Otherwise, the guardian must petition the court for approval:  

 

13 Public Guardian and Trustee Handbook, supra, at 3.114  
14 Walker v. Manufacturers Life Insurance Company, 2015 BCCA 143, at para. 11 
15 See Hollander v. Mooney, 2017 BCCA 238 
16 RSBC 1996, c. 223 
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(1.1) A guardian may make a binding agreement for an infant, 

(a) if the agreement involves a consideration not greater than $10 000, with the 
consent of the Public Guardian and Trustee, or 

(b) in a case other than one referred to in paragraph (a), with the approval of the 
court by order made on the petition of a party to the agreement. 

This section of the Infants Act will arguably capture most settlement agreements in estate 
litigation involving minors. It may also offer a solution to the risk inherent in asking the court to 
approve a variation of a will as part of a settlement agreement, as set out in Section 4 above. 
Instead of asking the court to vary the will, this section arguably authorizes the court to 
approve an agreement reached by all the parties based on the “normal” test for doing so – i.e. 
whether it is in the minor’s best interests – without having to engage in an analysis of whether 
the will-maker made adequate provision for the applicant. However, to the authors’ 
knowledge, this provision has never been relied on in an application to approve a settlement of 
a wills variation action.    

III. PGT AS ADMINISTRATOR  

When there is no executor, beneficiary, or intestate successor willing to administer an estate, 
the PGT may apply for an estate grant if the deceased had a fixed place of residence or owned 
property in British Columbia at the time of death. The PGT’s authority to apply for 
administration is set out in section 164 of the WESA: 

(2) The Public Guardian and Trustee may make an application to the court for a grant of 
administration of the estate of the deceased person if 

(a) the person died without a will for all or part of the person's estate, or 

(b) the person died leaving a will, but without having appointed an executor 
willing and able to apply for a grant of probate or whose whereabouts are known. 

(3) A grant of administration, a grant of probate or a grant of administration with will 
annexed must not be issued unless the Public Guardian and Trustee files an affidavit 
swearing that no person in British Columbia 

(a) is entitled to share in the distribution of the estate of the deceased person, 
and 

(b) is ready and competent to apply for a grant of administration. 

It is important to note that the PGT is not required to act as the administrator of an estate, 
even if there is no other person willing to do so. The legislation is entirely permissive17. In fact, 

 

17 However, if the PGT was the deceased’s committee at the time of death, the PGT automatically has the powers 
of an administrator pursuant to s. 24(1) of the Patients Property Act. 
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the court is not authorized to appoint the PGT as the administrator of an estate unless the PGT 
has provided its written consent (or has made an application for an estate grant) (s. 165). 
Typically, the PGT will refuse to consent if: 

• the assets of the estate are not sufficient to pay for the funeral, administration 
expenses, and the Public Guardian and Trustee fees; 
 

• the estate is insolvent and would better be administered by a creditor or trustee in 
bankruptcy; or 

 

• the estate assets have been interfered with or intermeddled to the extent that they 
cannot be reliably determined or readily recovered.18 

When an estate is of nominal value and no next of kin can be found who is willing to undertake 
the arrangements, the PGT refers the matter to the Ministry of Social Development and Poverty 
Reduction Contacts to provide for a respectful burial.19 

If the PGT intends to apply for an estate grant in accordance with section 164, the legislation 
gives the PGT immediate authority to take various steps to administer the estate prior to the 
issuance of an estate grant, including the power to make funeral arrangements, make an 
inventory of the deceased’s estate, and take possession of, safeguard, and dispose of the 
deceased’s estate (s. 167(2)). It also authorizes the PGT to obtain any information and records 
in the deceased’s care and control or to which the deceased would be entitled from third 
parties (s. 167(3)).  

Notably, the PGT (or an agent, attorney, employee or other person acting on behalf of the PGT) 
is not personally liable as an executor de son tort (i.e. for intermeddling) by reason of exercising 
the powers conferred by section 167. 

Finally, grant of administration to the PGT does not prevent the court from subsequently 
granting probate of the will or administration of the estate to any person entitled to the grant. 
Any such person who intends to apply for a grant after one has already been issued to the PGT 
need only give the PGT 4 days’ written notice of their intention to apply (s. 168).    

IV. PGT AS LITIGATION REPRESENTATIVE 

A “litigation representative” in relation to an estate means a person who is appointed by the 
court under SCCR 20-6 to start, conduct, or defend a proceeding on behalf of a deceased’s 
estate. This Rule applies in any of the following situations (provided the applicable cause of 
action survives20) if there is no executor or administrator for a deceased’s estate: 

 

18 Public Guardian and Trustee Handbook, supra, at 4.5 
19 Ibid. 
20 See WESA, s. 150 with respect to the substantive law for proceedings by an against an estate 
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(a) a person who has or may have a cause of action dies before starting a 
proceeding in relation to that cause of action, 

(b) a person against whom a cause of action may be asserted dies before a 
proceeding is started in relation to that cause of action, 

(c) a person who has started a proceeding dies before judgment is pronounced in 
that proceeding, or 

(d) a person against whom a proceeding has been started dies before judgment is 
pronounced in that proceeding, 

(e) the cause of action, in relation to which the proceeding may be or has been 
started, survives.  

As with the legislation authorizing the PGT to apply for administration of an estate, the 
legislation authorizing the PGT to act as a litigation representative is permissive and requires 
the PGT’s consent. This is set out in section 6.1 of the Public Guardian and Trustee Act21: 

The court must not appoint the Public Guardian and Trustee as the litigation 
representative of a deceased's estate unless 

(a) the deceased left no executor, beneficiary, heir or other appropriate person 
who is willing and competent to act, and 

(b) the Public Guardian and Trustee provides prior written consent to act as the 
litigation representative.22  

This provision was a response to the decision in Harder v. Fedorak23, in which the court held 
that it could appoint a person to act as litigation representative without his or her consent, and 
then appointed the PGT as litigation representative over its objections. 

Before the PGT consents to its appointment as litigation representative, the applicant must 
confirm in writing that all of the following conditions have been satisfied24: 

1. The deceased died without assets and the estate is not entitled to assets. If there are 
estate assets, it is not appropriate to appoint a litigation representative. Instead, an 
executor or administrator of the estate should be appointed. This could be the PGT (see 
above). 
  

 

21 RSBC 1996, c. 383 
22 Section 6.1 of the PGT Act  
23 1982 CanLII 299 (BC SC) 
24 Public Guardian and Trustee Handbook, supra, at 4.27 
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2. The deceased’s estate has been investigated, and no beneficiary or intestate successor 
is capable and willing to represent the interests of the deceased’s estate. 
 

3. No minor or mentally incapable adult is involved in the proceedings against the 
deceased’s estate, if acting as litigation representative would place PGT in a position of 
conflict. 

If the PGT will not act as litigation representative and no other person is willing and competent 
to act, it is open for the court to allow the court action to proceed in the absence of a litigation 
representative (SCCR 20-6(3)(b)).  

Note that applying to become a litigation representative is different than seeking leave under s. 
151 of the WESA to commence an action in the name of a personal representative. Section 151 
assumes there is an existing personal representative who, for whatever reason, does not wish 
to commence proceedings on behalf of an estate. SCCR 20-6 applies only to estates for which 
there is no personal representative. Once a personal representative is appointed, the personal 
representative must be substituted as party in place of the litigation representative, unless an 
order is made under s. 151 authorizing another person to conduct the litigation (SCCR 20-6(8)).  

V. PGT AS LITIGATION GUARDIAN 

In certain circumstances, the PGT will agree to act as litigation guardian for minors and 
incapable adults. However, the PGT is often reluctant to do so and will usually insist on certain 
pre-conditions being met before providing its consent.  

1. Children  

It is generally the responsibility of a minor’s parent or guardian to pursue or defend legal claims 
involving the minor25. The parent or guardian will typically be appointed as litigation guardian in 
any such proceeding under SCCR 20-2 and must act through a lawyer. However, the minor’s 
parent or guardian may be in a conflict of interest or may otherwise be unsuitable for the role.  

In such circumstances, the PGT may choose to act, and it is authorized to do so by section 7(3) 
of the Public Guardian and Trustee Act: 

If a litigation guardian is required for a young person under the Court Rules Act and is not 
otherwise provided for by the Infants Act, the Public Guardian and Trustee must act as 
litigation guardian for the young person if the Public Guardian and Trustee considers it is 
in the young person's best interests to do so.26 

 

25 This paper does not deal with situations in which the PGT is the minor’s property guardian. For a discussion of 

that topic, see Public Guardian and Trustee Handbook, supra, at 3.14 
26 Supra note 20 
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This legislation says the PGT must act as the minor’s litigation guardian if it believes it is in the 
minor’s best interests, but the PGT’s internal policies suggest they still apply considerable 
discretion in deciding whether or not to act: 

The Public Guardian and Trustee has no independent funding available to pursue legal 
claims for a minor not in care. In order for the Public Guardian and Trustee to be named, 
the following requirements must be met: 

1. the Public Guardian and Trustee must consent to being named as litigation guardian; 

2. the claim must be a viable claim and there must be a reasonable prospect of recovering 
money or assets for the minor; and 

3. counsel from the private bar must be available to pursue the matter on a contingency 
basis, or some other viable source of funding must be available.27   

2. Incapable Adults 

The court does not have authority to appoint the PGT as a litigation guardian for an incapable 
adult without the PGT’s consent.28 However, if an adult is declared incapable under the Patients 
Property Act and no other person is appointed as the adult’s committee, the PGT automatically 
becomes the adult’s committee by virtue of section 6(3) of the Patients Property Act. And once 
committee, the PGT must be the adult’s litigation guardian in any proceeding unless the court 
otherwise orders (SCCR 20-2(6)).  

Assuming the PGT is not the adult’s committee, it will only act as litigation guardian for an 
incapable adult if the following criteria are met: 

1. There is no other suitable person (such as a family member). 
 

2. The PGT does not have a conflict of interest. 
 

3. The case has merit, is in the best interests of the adult, and has a realistic prospect of 
recovering damages and costs.  
 

4. The adult has access to his or her own funds, is represented on a contingency basis, or 
has other means of funding litigation. 

VI. PRACTICAL CONSIDERATIONS AND TIPS  

The foregoing should provide you with a technical understanding of the role of the PGT at 
various stages of an estate. But it is often the more practical considerations that will make the 
difference between an efficient estate administration and a long and expensive one. Below are 

 

27 Public Guardian and Trustee Handbook, supra, at 3.12 
28 M. (L.) v. F. (D.), 1999 CanLII 6429 (BC SC); Marits v. Wolber S.A., 1997 CanLII 2483 (BC CA), 
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some practical considerations and tips for dealing with the PGT to help resolve any issues that 
may arise during the course of an estate as quickly and efficiently as possible.    

1. When in doubt, provide notice. Although most of the key situations in which you must 
provide notice to the PGT are described in detail in Section II, if in doubt, provide the PGT 
with written notice.  
 

2. PGT Handbook. As should be obvious from reviewing the footnotes to this paper, the Public 
Guardian and Trustee Handbook from Continuing Legal Education is an indispensable 
resource and should always be consulted when dealing with an estate involving parties 
under a legal disability. It is written by counsel at the PGT, so it provides important practical 
information about dealing with the PGT, particularly with respect to what specific 
information it requires in different situations.    

 
3. Have the background information ready. A considerable amount of delay occurs when the 

PGT constantly has to go back to counsel for further information. As such, you should be as 
detailed as possible in your initial written correspondence to the PGT. For example, when 
dealing with an incapable adult, provide details about the adult’s personal circumstances, 
financial position, family dynamics, etc. You will always be asked for detailed information, 
so have it ready in advance.  
 

4. Remember that the PGT usually does not have to act. The PGT considers itself a “last 
resort” for the various roles discussed in this paper. Accordingly, be prepared to describe all 
the efforts you have made trying to find a family member or other suitable individual to act 
for the minor or the incapable adult.  
 

5. Know your audience. During all of your communications with the PGT, remember that its 
mandate is to protect the legal and financial interests of minors and incapable adults. 
Accordingly, its main concern in almost all cases is to make sure that the relevant parties 
have notice, that the parties under legal disability are properly represented (by litigation 
guardian, committee, attorney, etc.), and that where required, all persons under disability 
are represented by counsel. If you view your dealings with the PGT through that lens, you 
will be able to suggest the most effective solutions to any problems that arise and matters 
will progress as efficiently as possible.  
 

6. Do not name the Deputy Public Guardian and Trustee in court documents. This is 
apparently an issue. Just name “The Public Guardian and Trustee” in all documents.   
   

7. Do not be afraid to push back where appropriate. The PGT takes its advice from both 
internal and external counsel. Sometimes the position the PGT takes is incorrect or 
impractical. Sometimes the PGT will overstep its jurisdiction, and sometimes it will insist on 
steps that are wholly disproportionate to the value of the estate and, in particular, the value 
of the applicable party’s interest. In these situations, do not be afraid to push back and 
stand firm on your position. The court does not just defer to the PGT and often makes 
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decisions contrary to their suggestions. But remember, you must be able to offer an 
alternative solution that properly protects the interests of those under legal disability.  
 

8. Pick up the phone. The PGT representatives are exceptionally helpful. If you are unsure 
about how to proceed in a matter that likely will require their involvement, pick up the 
phone and ask to speak with one of their internal counsel. In the writers’ experience, they 
are always friendly and ready to provide you with practical advice. Some seemingly complex 
problems that may otherwise take hours to solve can sometimes be addressed by a simple 
phone call.  


