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Introduction 
 
By the time an action is brought under the wills variation provisions in the Wills Estates 
and Succession Act1, any oral evidence as to biological paternity usually involves 
vague recollections of events decades in the past. Utilized properly, DNA evidence can 
bring the certainty of scientific analysis to what has historically been the domain of 
circumstantial evidence and unsupportable innuendo.  
 
DNA evidence now has a long pedigree in the criminal, family, and estate fields, and 
both the courts and the general public consider it to be highly reliable. It is, however, 
neither uniformly available nor unassailably reliable, and counsel must act with care in 
procuring samples for analysis, and in engaging experts to conduct that analysis. This 
paper discusses the importance that DNA has come to play in courtroom paternity 
analysis, as well as some of the pitfalls that ought to be avoided in adducing DNA 
evidence. 
 
Part 1: What is DNA testing? 
 
DNA testing in the context of establishing biological relationships between individuals 
involves comparing sections of DNA from each individual in order to discover identical 
segments. Each portion of an individual’s genetic code comes from either their mother 
or their father, and so will have a high number of identical segments with each of the 
parent’s DNA. Multiple segments are observed until a high degree of certainty is 
achieved. DNA from the other parent is not necessary to perform the test, but can 
expedite the process.2  
 
To that end, DNA samples are required from both the person claiming biological 
relation and the possible parent in question. This raises considerable procedural 
questions, especially where the putative parent is deceased and can neither consent 
nor be ordered to provide a DNA sample. These questions will be further explored in 
the next section.  One possible workaround for this issue from a technical point of view 
is to use DNA samples from children of the deceased whose paternity is not in 
question; these can be matched against the plaintiff’s DNA to see if they are related. 
                                                 
1 S.B.C. 2009, c. 13  
2 www.labgenetics.com.es/en/faqs_paternity_test.htm 



The Court has accepted this approach previously, at least in principle; however such 
tests appear to be less reliable.3  

 

In Peri v. McCutcheon4, three rounds of DNA testing were procured. The first two were 
conducted without the benefit of DNA samples from the deceased testator, who was 
the putative father of the Plaintiff. In these former tests, the Plaintiff's DNA was 
compared to the testator’s known children. The first found that the Plaintiff was a full 
sibling of the testator’s children, the second a half sibling (the testator’s wife was her 
mother). Later, DNA from the testator was procured and tested and the Plaintiff was 
found conclusively to not be the testator’s biological child.   
 
DNA testing is slightly more reliable at excluding a possible parent (determining that 
they are not related to the plaintiff) then it is at proving paternity positively. The 
difference, however, is slight, and is likely not meaningful on the evidentiary standard 
of a civil case. Most sources state that exclusion can be virtually certain, while positive 
proof of biological parenthood is still reliable to the tune of over 99% probability.5  
 
Part 2: Attacking the methodology of the testing 
 
It is worth noting, however, that the level of certainty set out above attaches only to 
DNA testing which is performed correctly. It remains open to counsel seeking to attack 
the conclusions in a DNA expert’s report to question the quality of the testing. Lack of 
conformity to at least some reputable standard may be a means with which to impugn 
DNA evidence. This was the case in Barnes Estate v. Barnes6, wherein a breach of 
industry standards in providing medically relevant background information, as well as 
gaps in the chain of custody of that sample, caused the court to doubt the otherwise 
conclusive finding of non-paternity.7  

 

In Barnes Estate, at issue was whether one of the petitioners was the 'issue' of the 
testator and therefore entitled to a bequest under a specifically worded term of the Will. 
The respondent asked the Court to find that the petitioner had been excluded as a 
possible offspring of the deceased by virtue of the procured DNA evidence, which 
included a DNA sample from the testator that had been extracted during surgery 
before his death. The petitioner attacked the reliability of the testing in various ways, 
including on the basis that: 
 

                                                 
3 Peri v. McCutcheon, 2011 BCSC 273 at para. 7, aff’d 2011 BCCA 401 
4 Ibid.  
5 http://www.medicinenet.com/script/main/art.asp?articlekey=79463 
6 2013 BCSC 1848 
7 Ibid., at paras. 68 and 70 



(a) the respondent’s lawyer, as opposed to the testator himself or an 
authorized representative of the estate, had signed the Client Information 
and Consent form; 

 
(b) the portion of the Client Information and Consent form asking whether the 

donor had ever received either a blood transfusion or bone marrow 
transplant was left blank; 
  

(c) the evidence suggested the testator’s DNA was “exceedingly difficult to 
work with”; 
 

(d) at least one person whose qualifications were not established at trial 
participated in the testing process and signed the DNA test results; 
 

(e) there were gaps in the chain of custody and the evidence regarding the 
identity of the DNA samples; and  
 

(f) the paternity exclusion was reported with only two inconsistencies, a 
practice some experts had described as “poor policy”. 

 
The court agreed with the respondent’s concerns and declined to make a finding that 
the DNA evidence had proven that the petitioner was not the 'issue' of the testator. 
 
Although the court does not require an expert to have a specific accreditation in 
accepting his or her evidence of DNA analysis, there is an attempt in the industry to 
create uniform standards. The Standards Council of Canada (SCC) is a body created 
by the federal government that seeks to foster voluntary regulatory standards in 
industries where there is no statutory standard provided by the government. In 2000, 
they undertook to create a database of laboratories accredited to provide DNA analysis 
suitable for courtroom settings, including paternity testing.8 These labs are searchable 
on a database at the SCC website.9 Although not required, given the reliability 
problems of poor testing practices, counsel should certainly consider using one of the 
SCC-approved labs. 
 
Part 3: How to compel testing, and secure samples 
 
Under Rule 7-6(1) of the Supreme Court Civil Rules, the Court can order someone to 
undergo a medical examination where their mental or physical condition is related to 
the subject of dispute: 
 

                                                 
8 https://www.scc.ca/en/news-events/news/2000/diminishing-shadow-doubt-first-lab-accredited-forensics-testing;       
9 https://www.scc.ca/en/search/palcan 



Order for medical examination 
 
(1) If the physical or mental condition of a person is in issue in an action, the 
court may order that the person submit to examination by a medical practitioner 
or other qualified person, and if the court makes an order under this subrule, the 
court may also make: 

(a) an order respecting any expenses connected with the examination, 
and 

(b) an order that the result of the examination be put in writing and that 
copies be made available to interested parties of record. 

While this rule seems tailored to determine the health of an individual in a personal 
injury matter, the Court has interpreted this power broadly. This includes an order to 
undergo a DNA test by providing a DNA sample. Where the paternity (or maternity) of 
an individual is in doubt, the Court can and will order that individual to undergo a DNA 
test as an interlocutory order. An overview and affirmation of the Court's authority to do 
so can be found in Master Bouck’s judgment on the interlocutory application for DNA 
testing in the Barnes Estate proceeding.10 
 
This Rule can also be used proactively to see if you can prove paternity for your client. 
Obviously in the wills variation context the relevant party is deceased, however, if that 
person has presumed biological offspring or other known relatives, a test can be 
ordered to see if those persons are related to the plaintiff.  
 
What about testing the deceased’s DNA? If it exists as physical evidence somewhere, 
such as in a hospital or with the police, there may be a way to retrieve it. The 
preservation and discovery of such samples arguably falls under discovery rules 
relating to the preservation of physical evidence, per rule 7-6(4): 

 
Order for inspection and preservation of property 

(4) If the court considers it necessary or expedient for the purpose of obtaining 
full information or evidence, it may: 

(a) order the production, inspection and preservation of any property, 
and 

(b) authorize: 

(i)   samples to be taken or observations to be made of the property, or 

(ii)   experiments to be conducted on or with the property 
                                                 
10 Barnes Estate v. Barnes, 2011 BCSC 1449 at paras. 38 – 46 



One possible source of samples is, of course, the body of the deceased itself. In this 
respect, there is a statutory regime in place to determine who is empowered to make 
decisions regarding the earthly remains of a deceased person. The handling of a dead 
body is governed by the Cremation, Interment and Funeral Services Act11. Section 5 of 
that Act details a hierarchy of persons who have the authority to decide what is done 
with a body: 
 

(1) Subject to this section and section 8 (3) (b) (i), the right of a person to control 
the disposition of the human remains or cremated remains vests in, and 
devolves on, the following persons in order of priority: 

(a) the personal representative named in the will of the deceased; 

(b) the spouse of the deceased; 

(c) an adult child of the deceased; 

(d) an adult grandchild of the deceased; 

(e) if the deceased was a minor, a person who was a guardian who had 
care and control of the deceased at the date of death; 

(f) a parent of the deceased; 

(g) an adult sibling of the deceased; 

(h) an adult nephew or niece of the deceased; 

(i) an adult next of kin of the deceased, determined on the basis provided 
by section 23 (5) of the Wills, Estates and Succession Act; 

(j) the minister under the Employment and Assistance Act, or if the Public 
Guardian and Trustee is administering the estate of the deceased under 
the Wills, Estates and Succession Act, the Public Guardian and Trustee; 

(k) an adult person having a personal or kinship relationship with the 
deceased, other than those referred to in paragraphs (b) to (d) and (f) to 
(i). 

(2) If the person at the top of the order of priority set out in subsection (1) is 
unavailable or unwilling to give instructions, the right to give instructions passes 
to the person who is next in priority. 

Section 5(4) also provides that any individual may apply for sole right to dispose of or 
control the human remains of a deceased person, regardless of their place in the 

                                                 
11 S.B.C. 2004, c. 35 



established hierarchy. In considering such an application the Court must consider a 
number of factors, which are set out in s. 5(5): 
 

(5) When hearing an application under subsection (4), the Supreme Court must 
have regard to the rights of all persons having an interest and, without limitation, 
give consideration to 

(a) the feelings of those related to, or associated with, the deceased, 
giving particular regard to the spouse of the deceased, 

(b) the rules, practice and beliefs respecting disposition of human 
remains and cremated remains followed or held by people of the 
religious faith of the deceased, 

(c) any reasonable directions given by the deceased respecting the 
disposition of his or her human remains or cremated remains, and 

(d) whether the dispute that is the subject of the application involves 
family hostility or a capricious change of mind respecting the disposition 
of the human remains or cremated remains. 

The right to dispose of or control a body includes the power to exhume the body12, 
although, absent court order, the approval of the Director appointed under the Act is 
required. Where a party does not have control pursuant to s. 5, they can nevertheless 
apply for an exhumation pursuant to s. 20, with reference to the same factors listed in 
s. 5(5).  
 
Exhumation of a body is obviously an extreme measure to prove paternity, and there is 
considerable cause for the Court to be reluctant to grant such an order, even where the 
potential inheritance of a plaintiff may be determined by such a step. A review of the 
case law reveals no instances where such an order has been sought. 
 
Part 4: How important is DNA in a wills variation claim? 
 
The most common use of paternity testing in the wills variation context is of course to 
establish whether a plaintiff is the child of the testator. DNA evidence is taken as highly 
reliable by the Courts in questions of paternity. The Court of Appeal in B (J.S.) v. V 
(W.L.) ruled that one factor that must be taken into account in deciding whether to 
order a DNA test is that “DNA profiling provides evidence of a highly reliable kind when 
determining biological parentage...”13.  
 
For questions of paternity, there is a presumption that a man who is either married to 

                                                 
12 Ibid., s. 16 
13 B (J.S.) v. V (W.L.), 1995 CanLII 1799 (BCCA) at para. 26 



the mother at the time of birth, or listed as the father on a birth certificate, is the legal 
father of the child in question. This presumption is wholly defeated by a negative DNA 
paternity test, which demonstrates the supreme importance of DNA testing in the wills 
variation context.14  
 
Crucially, the Court has determined that, outside of formal adoption, biological 
paternity/maternity is the determinative factor in deciding whether a purported child of 
the testator has standing to bring a claim under the wills variation provisions in WESA. 
The Court of Appeal ruled on this issue in Hope v. Raeder Estate. In that matter the 
Court was asked to expand the definition of “child” under the (then) Wills Variation Act 
to include persons to whom the testator had stood in loco parentis. The Court declined 
to do so.15 The Court of Appeal was asked to revisit the Hope decision in Peri v. 
McCutcheon, supra. The court decided that the facts did not justify a reconsideration, 
stating that the question of whether it is appropriate to interpret the word “children” to 
encompass applicants who are not either natural or adopted children of the testator 
was one which should await “a more compelling factual foundation”16. 
 

Conceivably, even in circumstances where a father believed the plaintiff to be his 
biological child, and stood in loco parentis for a portion or all of the plaintiff’s life, the 
plaintiff’s claim will not have standing to bring a claim if DNA testing demonstrates that 
he or she is not the biological child of the testator. The Court stated as much in I.M. v. 
K.M. In that case, the-18 year-old child of the plaintiff had lived her life to that point 
believing the plaintiff to be her biological father. He had stood in loco parentis for part 
of her life to that point. He sought a DNA test proving he was not her biological father, 
and the Court noted that such a finding would disqualify the minor defendant from 
making any application under the (then) Wills Variation Act.17 
 
This line of authority is worth pointing out simply because it stands in opposition to 
much of the new legislation on the nature of family relationships and financial 
obligations within those relationships. In the family law context, standing in a parental 
relationship with a child creates a financial obligation of support, at least during that 
child’s minority; and in both the estates and family contexts, living in a marriage – like 
relationship creates marriage – like legal and moral obligations.  
 
The Court’s ruling on this point therefore seems at first glance to be more in line with 
older notions of familial obligation as being founded on legal formalities (such as  
marriage/adoption) and biological, rather than interpersonal, relationships. It is not hard  
  

                                                 
14 McCutcheon v. Peri, 2011 BCCA 401 at paras. 28, 29 
15 Hope v. Raeder, 1994 CanLII 2185 (BCCA) 
16 Peri v. McCutcheon, supra note 3 
17 I.M. v. K.M. et al, 2003 BCSC 678 at para. 25 



to imagine circumstances wherein this ruling would lead to surprising and perhaps 
unfair results.  
 
While not as common as lazily written TV dramas would have us believe, it is not 
unheard of for infants to be switched in the hospital and sent home with the wrong 
parents. Based on the current state of the law, such a child could grow up and live their 
entire life with all parties believing that they are related (and, in truth, being family in all 
but the biological sense). Such a person would nevertheless have no recourse, in the 
face of an unfavourable DNA test, to apply to vary the wills of the persons they thought 
of as their parents. Conversely, that child, or the child they were switched with, would 
be entitled to apply for a portion of the estate of their biological parents, despite having 
de facto parents of their own. 
 
However, the Court’s decisions in Hope v. Raeder Estate and Peri v. McCutcheon are, 
rather than endorsements of an older model of familial obligations, rooted in policy 
concerns. It was too far a stretch beyond the Court’s authority to decide that a non-
biological, non-adopted child who was thought to be the child of the testator fell under 
the definition of a child in the (then) Wills Variation Act. The principle issue was that it 
would be difficult, without due consideration by the legislature, to establish a 
benchmark of how much time must be spent in loco parentis before a moral duty was 
created, and to determine what a child’s rights should be when more than one 
individual or couple has stood in loco parentis to them in the course of their life.18 
 

It should be noted, however, that the legislature declined to address this state of affairs 
in drafting WESA, and there does not appear to be any legislative guidance 
forthcoming. The law in its current state appears to be primed to remain in place for the 
foreseeable future.  
 
This shows the importance of DNA evidence for cases where paternity/maternity is in 
question. No factor outside of legal adoption can trump biological parenthood in terms 
of establishing a moral duty to provide for a plaintiff. Where parenthood is in question, 
therefore, DNA evidence is the ultimate gatekeeper for standing to bring a wills 
variation claim.  
 

Conclusion 
 
DNA evidence has been rightly embraced by the Courts and the estates bar as a 
means of introducing more concrete evidence into an area of law that is often reliant 
on faded recollections and testimony from self-interested persons. Although far from 
flawless, DNA evidence affords our court system the rare opportunity to peer beyond 

                                                 
18 Hope v. Raeder 1994 CanLII 2185 (BC CA) at paras. 14-15 



the hazy milieu of testamentary evidence, and into the more concrete realm of 
scientifically provable analysis. However, counsel must be cautious when faced with 
DNA evidence attained through expert analysis. The pedigree of DNA will not render it 
immune from being tested in the courts, and a trial ostensibly about the paternity of a 
plaintiff may instead become centered on the issues of best practices of DNA 
laboratory analysis. In this area, as in all aspects of the legal profession, proper 
preparation is the key. 
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