
Validity of Testamentary Instruments: Recent Developments 
 
The validity of testamentary instruments has arisen in different contexts in the courts in 
recent months, most notably – though not exclusively – with respect to section 58 of the 
Wills, Estates and Succession Act, S.B.C. 2009, c. 13 (“WESA”). The purpose of this 
paper is to examine and consider the impact of some of these recent developments.  
 
Section 58 of the Wills, Estates and Succession Act  

 
The enactment of section 58 of WESA, which came into force on March 31, 2014, 
constituted a significant departure from the “strict compliance” regime mandated by the 
former Wills Act with respect to the attestation and execution formalities for creating a 
valid will. Unlike the former legislation, which left no discretion to the court, section 58 of 
WESA confers a broad discretion on the court to relieve against the consequences of 
non-compliance with testamentary formalities: 
 

(2) On application, the court may make an order under subsection (3) if the court 
determines that a record, document or writing or marking on a will or document 
represents 
 

(a) the testamentary intentions of a deceased person, 
 
(b) the intention of a deceased person to revoke, alter or revive a will or 
testamentary disposition of the deceased person, or 

 
(c) the intention of a deceased person to revoke, alter or revive a 
testamentary disposition contained in a document other than a will. 

 
(3) Even though the making, revocation, alteration or revival of a will does not 
comply with this Act, the court may, as the circumstances require, order that a 
record or document or writing or marking on a will or document be fully effective 
as though it had been made 
 

(a) as the will or part of the will of the deceased person, 
 

(b) as a revocation, alteration or revival of a will of the deceased person, 
or 

 
(c) as the testamentary intention of the deceased person. 

 
The B.C. Supreme Court had its first chance to consider section 58 of WESA in Re 
Young Estate, 2015 BCSC 182. In that case, Madam Justice Dickson, following the 
decision of the Manitoba Court of Appeal in George v. Daily (1997), 143 D.L.R. 273, 
adopted the “fixed and final intention” test for determining whether the court should 
exercise its curative power: 
 

[35] [T]estamentary intention means much more than the expression of how a 
person would like his or her property to be disposed of after death.  The key 
question is whether the document records a deliberate or fixed and final 



expression of intention as to the disposal of the deceased's property on death.  A 
deliberate or fixed and final intention is not the equivalent of an irrevocable 
intention, given that a will, by its nature, is revocable until the death of its maker.  
Rather, the intention must be fixed and final at the material time, which will vary 
depending on the circumstances. 
 
[…]  
 
[37] While imperfect or even non-compliance with formal testamentary 
requirements may be overcome by application of a sufficiently broad curative 
provision, the further a document departs from the formal requirements the 
harder it may be for the court to find it embodies the deceased's testamentary 
intention […].   

 
Justice Dickson emphasized that a determination of whether or not a particular record 
or writing records a “deliberate or fixed and final expression of intention” is a highly fact 
sensitive exercise, to which many factors may be relevant. These factors may include 
the presence of the deceased's signature, the deceased's handwriting, witness 
signatures, revocation of previous wills, funeral arrangements, specific bequests and 
the title of the document (paras. 34-36). 
 
In Re Hadley Estate, 2017 BCCA 311 at para. 40, the Court of Appeal adopted Justice 
Dickson’s analysis and her adoption of the “fixed and final intention” test. The Court also 
confirmed that the court may consider extrinsic evidence of the deceased’s intentions, 
including evidence of events that occurred before, when and after the document was 
created, as part of its analysis in any given case. 
 
Since the decision in Re Young Estate, the court has had the opportunity to apply its 
curative power in a variety of different factual circumstances. The decisions rendered to 
date confirm the fact sensitive nature of the analysis. Below is a table of all the 
decisions made pursuant to s. 58 of WESA, along with a brief list of the key factors the 
court relied upon in its determination of whether the Deceased’s intentions could be 
considered “fixed and final”, and therefore testamentary.  
 

Case Document Type Key Factors Cured? 
Re Young Estate, 
2015 BCSC 182 

2 handwritten letters 
(only one signed); 
No witnesses; 

Disposes of specific assets; 
“Air of finality” to language; 
Consistent with provisions in wil-
maker’s will; 
Placed document where it could be 
found by others; 

Yes1 

Re Beck Estate, 
2015 BCSC 676 

2-page signed 
handwritten letter; 

Dated and signed; 
Contained wording, “Codicil to my 
last will” and “To be read out by my 

Yes 

                                                           
1 Only the signed document was considered testamentary.  



Not witnessed; lawyer”; 
Gave document to executor;  

Re Yaremkewich 
Estate, 2015 BCSC 
1124 

Pre-printed will 
template plus 3 
additional 
documents; 
Witnessed, but 
deceased did not 
sign in presence of 
witnesses  

Attempt to comply with statutory 
formalities; 
Kept in envelope labeled “Will of 
Denise Yaremkewich”; 
Documents made 
contemporaneously with statements 
to others of testamentary intent; 
Initialed many of the pages; 

Yes2 

Re Lane Estate, 
2015 BCSC 2162 

7 handwritten notes 
made on various 
dates; 
Not witnessed; 
Only some notes 
signed; 

Each note written on the back of a 
receipt, grocery list, etc.; 
No revocation of prior will; 
Notes all untitled; 
Notes in form of personal notes 
addressed to son;   

No 

Re Smith Estate, 
2016 BCSC 350 

2 documents found in 
a “funeral box”; 
Signed but not 
witnessed; 

Documents were entitled “Will” and 
“Final Will” and were signed; 
“Air of finality” to language; 
Documents set out specific 
distribution of property; 
Advised executor where to find the 
documents;  

Yes 

Re Bailey Estate, 
2016 BCSC 1226 

Unsigned draft will 
prepared by lawyer; 

Gave instructions to lawyer at 
different times, missed meetings, put 
off reading a previous draft, and 
postponed making an appointment to 
review draft will despite reminders 
from lawyer; 
After draft made, will-maker told 
others she had to meet lawyer to 
“complete” the will; 
Will-maker never told anyone she 
was satisfied with the will and wanted 
to sign it; 

No 

Re Herod Estate, 
2017 BCSC 318 

Unsigned will drafted 
by solicitor 

Solicitor mailed draft will to will-
maker for review on July 22, 2015 
with instructions on how to sign it; 
will-maker confirmed he received it, 
but did not indicate he had reviewed 

No 

                                                           
2 One document setting out care instructions for the deceased’s dog was found not to be testamentary  



it; 
Will-maker died on October 22, 2015;  
Will was never signed, and no steps 
taken to arrange for witnesses; 

Re Hadley Estate, 
2017 BCCA 311 

2014 journal entry 
entitled “This is my 
Last Will”; 

Handwritten notes found after date of 
journal entry stated “I want to make a 
new will as soon as I can”; 
At meeting with Canada Trust 
(executor of her 2008 Will) after date 
of journal entry, will-maker confirmed 
they were “still her executor” and that 
she wanted to change the 2008 Will; 
Took steps to make an appointment 
to change her 2008 Will after date of 
journal entry; 

No 

Horton v. Bruce, 
2017 BCSC 712 

Draft un-witnessed 
will prepared by 
lawyer; 

Signed and dated by will-maker; 
Will-maker ensured executor had 
copy; 
Draft will explained why certain 
beneficiaries removed from previous 
will; 

Yes 

Re Litke Estate, 
2017 BCSC 1079 

Signed handwritten 
will-like letter; 

Found inside a self-help guide on 
how to make a will; 
Entitled “Last Will and Testament”; 
Appointed 2 executors and disposed 
of specific property and specific 
personal items; 

Yes 

Re Riguidel Estate, 
2017 BCSC 1667 

Signed will witnessed 
by beneficiaries;  

Evidence from other witnesses 
confirmed testamentary intentions; 

Yes 

Re Skopyk Estate, 
2017 BCSC 2335 

Unsigned, undated 
handwritten letter; 

Document pinned to a bulletin board 
hanging on the door in the will-
maker’s apartment; 
Rational estate distribution; 
Directs division of estate residue; 
The word “witness” written on the 
bottom (but no signature) 
Extrinsic evidence from witness that 
will-maker had been working on a 
new will to replace his old one; 

Yes 

Re Quinn Estate, 
2018 BCSC 365 

Inter-vivos trust 
(United States) 

Never intended by the Deceased to 
have testamentary effect; 

No 



Re Poulk Estate, 
2018 BCSC 1321 

Unsigned “fill in the 
blanks” will not 
drafted by the 
Deceased 

Will drafted by will-maker’s sister 
(who was a named beneficiary); 
Extrinsic evidence contrasted 
provisions in the will; 
Hospital notes suggested family was 
focused on making will, but will-
maker wanted more time to think 
about it; 

No 

Re Mace Estate, 
2018 BCSC 1284 

Signed but un-
witnessed will-like 
document 

Entitled “My Last Will and 
Testament”; 
Appointed an executor; 
Set out will-maker’s property and 
directs specific bequests of property 
and accounts; 
No disposition of residue; 

Yes3 

 
The biggest takeaway from the above cases for estates practitioners is that the courts 
have yet to cure an unsigned draft will prepared by a solicitor. It is apparent that mere 
attendance at a lawyer’s office to provide instructions to draft a testamentary instrument 
will not be sufficient to establish a fixed and final intention. There will have to be 
evidence that the will-maker subsequently reviewed the will and adopted its contents. 
 
Re Poulk Estate 
 
In Re Poulk Estate, the Deceased underwent surgery for metastatic bowel cancer on 
June 17, 2017 and died on June 25, 2017. He was intubated from June 17 until the 
afternoon of June 22, during which time he was unable to speak and administered 
opioids for pain management. During this time, the deceased’s sister drafted a will that 
divided the estate equally among the deceased’s siblings, and excluded his daughter 
from whom he was estranged. The draft will was never signed. The hospital records 
included the following entry from a social worker: 
 

Pt’s family is very focused on doing a Will.  Pt has requested that this not be the 
focus right now and he wants some time to think. Writer will honour this request 
by the Pt as a will is not his priority right now.  Will continue to follow up daily. 

 
Madam Justice Church held that there was insufficient evidence that the deceased 
knew and approved of the contents of the draft will, or that it reflected his fixed and final 
intentions. In coming to this conclusion, she made the following comments: 
 

[36] The Will was not signed by the deceased and thus there is nothing on the 
face of the Will to indicate that the deceased knew and approved of the contents 
of the Will… [T]here is also uncontroverted evidence that the middle name of the 

                                                           
3 The court found that the document was a codicil to an earlier will (para. 64) 



deceased is spelled incorrectly on the Will.  It is reasonable to expect that the 
deceased would notice and correct such an obvious error, if in fact he had read 
and approved the Will. 
 
[37] The absence of any objective evidence that the deceased knew and 
approved the contents of the Will is particularly concerning as the Will was 
drafted by one of the named beneficiaries and is not consistent with the 
previously expressed intentions of the deceased… 
 
[…] 
 
[39] The notations in the hospital records of the deceased are also troubling.  The 
notes of the social worker from June 21, 2017 suggest that it was the family of 
the deceased who were focused on preparing a Will, rather than the deceased 
himself and that the deceased wanted some time to think. 
 
[…] 
 
[42] Even if there was sufficient evidence to establish that the deceased knew 
and approved the contents of the Will, it is far from clear that the Will was a fixed 
and final expression of the deceased’s testamentary intention.   It is apparent 
from the hospital records of the deceased that he may not have appreciated the 
severity of his illness or the imminence of his death.  Up until the day prior to his 
death, he continued to express a plan to return home once he was better… 
 
[43] The Will departs from the requirements for validity in s. 37 of WESA to a 
significant degree.  While it is in writing, it does not bear the signature or indeed 
any handwriting of the deceased or the signatures of two witnesses.  The 
absence of those key requirements for formal validity means that compelling and 
reliable evidence is required to satisfy this court that the Will represents the 
testamentary intention of the deceased.  In this case, there is no such compelling 
and reliable evidence and what evidence there is before me falls far short of 
establishing that the Will is both final and authentic. 

 
“Pour-over clauses” 
 
In Re Quinn Estate, 2018 BCSC 365, the court had to consider whether a “pour-over” 
clause in the deceased’s will was valid. The deceased was a former National Hockey 
League player and coach. Under the terms of the will, the residue of deceased’s 
Canadian estate was to “pour over” to a revocable, amenable, inter vivos family trust 
settled in the United States, referred to as the Quinn Family Trust. The terms of the 
Quinn Family Trust granted Mr. and Mrs. Quinn, as settlors, the unrestricted ability to 
amend or revoke the trust. 
 
Applying Re Kellogg Estate, 2013 BCSC 2292, Mr. Justice Funt held that the “pour-
over” clause was invalid. In Kellogg Estate, Madam Justice Gray reviewed the relevant 
English and Canadian cases, American legislation and cases, and academic 
commentary, and concluded that a pour-over clause improperly circumvented the 
relevant wills legislation, stating as follows: 



 
[69] In my view, the fact that the Pour-Over Clause refers to future 
amendments of the KF Trust and the fact that the KF Trust Indenture was 
amended by the Amendment to KF Trust following the execution of the 
Will is determinative. 
 
[70] The gift cannot “pour over” to be held by the trustee of the KF Trust 
on the terms which existed at the time the Will was executed, because 
that trustee is now obliged to follow the terms set out in the Amendment to 
KF Trust. The gift cannot “pour over” to be held by the trustee on the basis 
of the Amendment to KF Trust because the effect would be to permit RPK 
to have effectively amended his Will without complying with the Wills Act. 
 
[71] Even though there is some formality associated with acknowledging 
execution of a document before a single witness who is a notary public, 
the court does not have jurisdiction to weigh the degree of formality. The 
failure to comply with the Wills Act is fatal. 
 
[72] The doctrine of “facts of independent significance” has not been 
recognized in B.C., and applying such a doctrine here would require 
bypassing the Wills Act. 

 
Mr. Justice Funt held further that section 58 of WESA could not be applied to save the 
“pour-over” clause. Although the Quinn Family Trust met the statutory requirements to 
make a valid will, the trust was never intended to be testamentary in nature. As the 
Manitoba Court of Appeal stated in George v. Daily, the curative provisions “cannot… 
make a will out of a document which was never intended by the deceased to have 
testamentary effect”. The Quinn Family Trust was an inter vivos trust that by its very 
nature (contemplating its own amendments without complying with wills legislation) 
could never have expressed the deceased’s fixed and final intentions. 
 
Re Quinn Estate is currently under appeal. Until then, estate solicitors would be wise to 
avoid the use of “pour-over” clauses altogether.  
 
The “Blinking Testator” case 
 
To be formally valid, a testamentary document must comply with section 37 of WESA. 
Among other provisions, that section provides that for a will to be valid, it must be 
“signed at its end by the will-maker, or the signature at the end must be acknowledged 
by the will-maker as his or hers, in the presence of 2 or more witnesses present at the 
same time”.   
 
A recent case from the Texas Court of Appeals illustrates the unique ways in which a 
will-maker may acknowledge his or her signature. In Estate of Luce4, the will-maker was 
in a serious accident that left him a quadriplegic. A week after he was admitted to the 
                                                           
4 No. 02-17-00097-CV, 2018 Tex. App. LEXIS 9341 (Tex. App.—Fort Worth November 15, 2018) 



hospital, he was intubated, which rendered him unable to speak. Paralyzed from the 
chest down and unable to speak, the will-maker was able to communicate by blinking 
his eyes to indicate “yes” and “no.” Using this blinking system, his lawyer was able to 
draft a will based on the will-maker’s blinked responses to a series of leading questions, 
and through this system, he directed a notary to sign the will for him. Texas Estates 
Code Section 251.051(2) required that a will be signed by the testator or by another 
person on the testator’s behalf in the testator’s presence and under the testator’s 
direction. The trial court admitted the will to probate, and the decision was upheld.    
 
Procedural Issues 
 
The Supreme Court Civil Rules appear to contemplate two different possible ways to 
apply for an order under section 58. They are set out in Rule 25-14(2), which states that 
a person: 
 

(e) may, if there is an existing proceeding within which, under these 
Supreme Court Civil Rules, it is appropriate to seek that order, apply for 
that order in accordance with Part 8 by notice of application in Form P42 
in that proceeding, or 
 
(f) must, if there is no existing proceeding within which it is appropriate to 
seek that order, apply by requisition in Form P43. 

 
Bringing the application by Notice of Application under Part 8 is not controversial. The 
application is filed with supporting affidavits, and the materials are served on all 
interested parties, providing all those affected by the order to respond.   
 
It is the commencement of proceedings by Requisition that has caused so much 
uncertainty to date. First, unlike a Notice of Application, a requisition does not contain 
any service requirements and is not designed to set out the factual and evidentiary 
basis of the application. It merely requires a statement of the order sought and the 
evidence filed in support. Second, the anecdotal evidence from various estate 
practitioners is that the various registries in the Province are providing conflicting 
information on how to appropriately proceed by way of Requisition in these cases. 
Some have been granted orders simply by filing a Requisition and supporting affidavits, 
while others have been advised to file a Notice of Application with the Requisition.    
 
It appears two additional options may be available. Although Rule 25-14(2)(f) uses 
mandatory language, it is apparent from a review of the cases in the table above that 
some parties have been commencing proceedings by way of Petition (e.g. Re Bailey 
Estate).   
 
The final option is simply applying for a grant of probate or a grant of administration with 
will annexed using the formally defective will. The standard form Affidavit of Applicant 
for one of these grants includes a section (paragraph 6 of Form P4) where the applicant 
can set out any issues relating to the proper execution of the will. When the probate 



registry reviews the application, it is likely a direction would be made to the applicant to 
file a motion in chambers to have the issue determined.    
 


